UNITED STATRS DISTRICT COURT:
SOUTIERY DISTRICT OF WEW YORK

UNITED STATES OF AMERICA,

we

Plaintiff,

o

we

71 Civ. 2662

om

NEY YORI TLMIS COUPATY, et al.,

Defendants.

STATE OF WNEW YORK

)
i S55.3
COUNTY OF NEW YORK )

MAX FRANWKZL, being duly sworn, deposes and says:

1. T am ﬁhe Washington Bureau Chief and the Washington
correspondent of The New York Times. I have been a reporter on
The Times for 20 years, including 5 years as & foreign coerre-
spondent, mostly in lMoscow, and 10 years in Washington. In our
capital, I have been successively The Times' diplomatic corre-
spondent, White iouse correspondent and, currently, chlefl corre-
spondent, supervising the work of 35 editors and reporters,
including ro3t of those who prepared the disputed series of

articlies.

2. I submit this affidavit in opposition to the
pending motion by the United States for an injunciion barring
The Times, among other things, from printing further documents

relating to its current series of articles on the Viectnam war.
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“Secrecy” in Washington

3, The Government's unprecedenfed challenge to The
Times in the case of the lPentagon papers, I am convinced, cannot
ve understocd, or decided, withoui an appreciation of the manner
3y which 2 small and specialized corps of reporters and a few
hundred Amesrican officials regularly make use of so-called
classified, seeret, and top secret Information and documentalion.
T+ 15 & cooperative, competilive, antagonistic and arcane
pelationship. I have learnad, over the years, that 1t mystifies
even experienced professionals in many fields, including those
with Goveirnment experierce, and ircliuding the most astute

politicianc and attorneys,

4. Without the use of "secrets” that I shall attempt
to explain in this affidavit, there could be no adeguate diplo-
matic, military and pelitical reporting of the kind our peorpls
take for granted, either aproad or in Washington and there couid
be no mature system of communication between the Government and
the people. That 1s one reason why the sudden complaint by one
party to these regular dealings strikes us as monstrous and
hypocriticali~~unless it is essentlally perfunctory, for the

purpose of retalning some discipline over the Federal bureaucracy.

5, I know how strange all this must sound. We have
been taught, particularly in the past generatlion of spy scares

and Cold ¥War, to think of secrets as secrels--varying in their
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diplomatlc and mllitary aff 1rs and somehow detrlmental to tne
'ﬁatlonal intere  iF p?ematarely 3isdicsed.” By the standarés of

:'offaeia} Washi nwteﬁ»~ﬂovernment and press aliké--this is an

'faﬁ%lguateds quaznt-ané romantic view.  For- nractlcallg everyﬁhzﬂv

that sur Government does, planms, thinks,’ hears~and_contemplates

in the realmé of foreign policy is stamped and treated as .secret--

- and then-unravéled-by'ﬁhat'same’ésvérﬁment; by -the Congress and

by the press in one continuing round of professional and social

contacts and cooperative and competitive exchanges of information

.6e The gsvernmentalg polltlcal and perqonal 1nterests
of thé par+101pants are 1§separasle in th%s processa Presidents
make "secret® decisions only to reveal %hem for the pﬁrposes of
frightening an advefsary nation, wooing a friéﬁdly electorate,
‘protecting their reputations. The military services conduct
Heecret™ research in weaponry only to reveal it for the purpose
of enhancing their budgets; appearing superior or inferior to
a foreign army, gaining the vote of a congressman or the favor
of a contractor., The Navy uses secret information to run down
the weaponry'of the Air Force. The Army passes on secret informa-
‘tion to'prove'its superiority to the Marine Corps. High of-
ficials of the Government reveal secrets in the search for sup-
port of their policies, or to help sabotage the plans and
policies of rival departments., Middle-rank officiéls of govern-
ment reveal secrets so as to attract the attention of their
superiors or to lobby against the orders of those superiors.

Though not the only vehicle for this traffic in secrels--the
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Congress is always eager fo preovide.a forum--the press is

probably the most important.

7., In the field of foreigﬁ éffairs, only rarely does
our Government give full public information to the press for the
girect purpgose of simply informing the people. For the most
part, the pressz obtains significant information bearing on
foreign policy only because 1t has managed to make itself a party
to confidential materials, and of value in transmitiing these
materials from government to other branches gnd offices of
government as well as to the public at large. This is why the
press has been wisely and correctly called The Fourth Branch of

Government.

_8. T remember during my first menth in Washington, 1in
1961, how President Kennedy tried to demonstrate his "toughness "
toward the Communists after they built the Berlin wall by having
relayed to me some direct-quotations of his best argumenis to
Foreign Minister Gromyko. We were permitted fo quote from this
conversation and did so. Nevertheless, the record of the con-

versation was then, and remains today, a "secret.”

g, I remember a year later, at the height of the Cuban
missile crises, a State Department official concluding that 1t
would surely be in the country's interest to demonstrains the

perfidy of the same Mr. Gromyxo as he denied any know’ & of

those missiles in ancother talk with the President; thc LI ficial
returned within the hour and let me take verbaltim notes of the
Kennedy-Gromyxo trénscript—uproviding only that I would not use
direct. quotations. We printed the conversation between the

president and the Foreign Minister in the third person, even

thouch the record probably remains & "sceret.”

N
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10, I vemember President Johnson standing beside me;
waist-deep in his Texas swimming pool, recounting for more than
an hour his conversation the day before, in 1957, with Prime
ﬁinister_Kosygia of %he.SOViéﬁ Union at Glassborogﬂﬁ. Jd., for
my "background” inforﬁaticgj and subsequent though not immediate
use in print, with a few special off?the record siéelighﬁs that

remain confidential.

11. I remember Secretary of State Dean Rusk telling
me at my first private meeting with him in 1961 that Laos is
not worth the 1ife of a single XKansas farm boy and that the
SEATO treaty, which he sould later invoke so elaborately in
defense of the intervention in Vietnam, was a useless instrument
+hat should be retained only because it would cause too much

diplomatic difficulty to abolish 1t.

12, Similar dealings with high officials continue fo

this day.

13, We have printed stories of high officials of this
Administration berating their colleazues and challenging even the

President's judgment about Soviet activities in Cuba last year.

14. We have printed official explanations of why
American intelligence gathering was delayed while the Russians

moved missiles toward the Suez Canal last year.

15. Thesge random recollections are offered here not
as a systematic collection of secrets made known to me for many,
usually self-evident (and often self-serving) reasons. Respect

for sources and for many of the secrets prevents a truly detailed




accounting, even for this urgent purpose. But I hope I have
.beg&a to convey the very loose and special way in which
Haiaseified’ information and documentation is regularly empleyeé
by our government. TIis purpose is not to amuse or flatter a
reporter whom many may have come to trust, but variously to
impress him with their stewardship of the country, to selicit
specific publicity, to push out diplomatically useful information
without official responsibility, and, occasionally, even to
explain and illustrate a policy that can be publicly described in

only the vaguest terms,

16. This is the coin of our business and of the
officials with whom we regularly deal. In almost every case,
it 45 secret information and much of the time, it is top secret.
But the zood reporter in Washington, in Saigon, or at the United
Nations, gains access ts” such information and such sources because
they wish to use him for loyal purposes of government while he
wishes to use them to learn what he can in the service of his
readers. Learning always to trust each other to some extent, and
never to trust each other fully--for theif purposes are often
contradictory or downright antagonistic--the reporter and the
official trespass regularly, customarily, easily and unself-
eonsciously {even unconsciously) throuszh what they both «now to
be official "secrets.' The reporter “wnows always to protect his
sources and is expected to protect military secrets about troop
movenents and the like., He alsc learns to cross-checit his
information and to nurse it until an insight or story has turned

ripe., The official knows, if he wishes to prescrve this valuabvle

<o
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channel and outlet, to?protééﬁ'his-éredibilityfah& the deepey

purpose that he is trying to serve.

The Role of "Classified” Informatlon

17. I turn now in an attehpt to explainﬁ.from a
reporter's point of Viewg.the several wayse in‘which "classified”
information figures in our relationéuwith gcvérnménﬁe The
Government's complaint against The Times in the piesent case
comes with ill»grace because Government itself has regularly and
consistently, over the decades, viclated the conditions itgzudm

denly seeks to impose upon us--in three distinct ways:

First, it is our regular partner in the informal
but customary iraffic in sscret information, without even the
pretense of legal or formal "declassification.” Presumably,
many of the "secrets" I cited above, and all the "secret” docu-
ments and pieces of information that form the basis of the many
newspaper stories that are attached hereto, remain "secret” in

their official designation.

Second, the Government and its officials regularly
and customarily engage in a kind of ad hoc, de facio "declassifi-
caticon” that normally has no bearing whatever on considerations
of the national interest. To promote a political, personal,
bureaucratic or even commerical interest, incumbent officials

and officials who return to civilian life are constantly revesling

e e aa
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the seercts entrusted to them. They use them to barter with the
Gongress or the press, to curry favor with foreipn governments
and officials from whom they seek information in return. They

use them freely, and with a startling record of impunity, in

their memoirs and other writings.

Third, the Government and its officials regularly

TE

and routinely misuse and abuse the “classification of informa-
tion, eitner by imposing secrecy where none is justified or by
retaining it leng after the justification has becone invalid,
for simple reasons of political or bureaucratic convenience.

To hide wistakes of Jjudgment, to protect reputations of individ-
uals, to cover up the loss and waste of funds, almost everything
in government is kept secret for a time and, in the foreign
policy field, classified as "secret’ and "sensitive ' beyond any
rule of law or reason. Every minor official can testify to this

fact.

18, Obviously, there is need for some secrecy in
foreign and military affairs. Considerations of secruity and
tactical flexibility require it, though usually for only bried
periods of time. The Government seeks with secrets not only to
protect against enemies but also to serve the friendship of
atlies. Virtually every mature reporter respects that necessity

and protects secrets and confidences that plainly serve 1it.

19. But for the vast majority of "secrets,” there has

developed between the Government and the press {and Congress) a
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The Gé§éfnﬁé _.h;des what 1t fanj.f“'

E rathef'51mp1~yru;éfof th nb*:'

pleadin" m006551ty as lcnv as iﬁ can, and the press prleo out
what 1t,¢a§;_giaaang:a;gged_apé r;ght to %mow@; Each szée in

ﬁhis_“gameﬁ,regalarly."win$? a§d.?1oses & round or two. ‘Each.

L)

irhts with the weapons at its co“nund. When-tha Government_

fest

oses a seeret or two, it siﬁpiv adTU sts to a new reallty When
“the press 1oses a qguest or two, 1t,sz, ly report" (or mlsreporysj

as best it can. Or so 1t has eeon, unﬁzl this moment

Some Examples

- 20, ~Some of the most powerful examples. of the wide-

k-

1 spread traffic in secret information that I describe were found
by.a_few colleagues in the Washington bureau in a most peffuncm
tory seafoh_of.ouf files. -Eﬁen as I write this affidavit I can

_glance at the Times of June 16, 1971 and find, beside the heead-
.line of the Court's temﬁsrary restéaining oréer in this case, a

sample from our military correspondent, Williasm Beecher:

WASHINGTOW=-~June 15--The Hixon Administration
'is ensazed in 2 bread policy review aimed at de-
.termining courses of action that might improve
South Vietnam's ability to withstand military
assaults next year, after most Amerlcan forces
have been withdrawn...

Other key developments include an estimate
by the National Security Council that North
“Vietnam is building toward a new offensive. in
the South next year....

Well-placed Administration sources disclose
that, against the expected North Vietnamese threat,
offlclals are focusing on the following major
gquestions.,...

Many planncrs expect President Nixon to scale
down to a residual force of 30,000 to 70,000 men
by July 1, 1972, but to leave enough flGXLDll7ty
in the pace of rcductlong so that many of them can
be timed for Hay and Junc...




Should this residual force include many _ i
helicopter and artillery units to "stiffen’
South Vietnamese cdefenses....

Not a single source of that information is identified by name,
either because sources are peddling information for which they

.
have asked not to be held responsible or because they are reveal-

!
ing information without authorization. Either way, they are
relaying secret data which we, Judging by other confidential

contacts, deem reasonably reliable,

21, Some of the best examples of the regular traffic
: |

|

H
H

I describe may be found in the Pentagon papers that the Covern-
ment asks u¢ not to publish. The uses of top secret information
by our Government in deliberate leaks toc the press for the pur-

poses of influencing public opinion are recorded, cited and con

mented upon in several places of the study. Also cited and !
|
analyzed are numerous examples of how the Government tried to ;

control the release of such secret information so as to have it
t
i
appear at a desired time, or in a desired publication, or in a :
: 1
deliberately loud or soit manner for maximum or minimum impact,

as desired, i
|
22. The temporary restraining order currently in ef-

fect precludes me from citing and quoting these passages in the i
Pentagon study. Examples of my point are so numercus that }
. H
despite the great bulk of the papers, we were able to locate more
i

than a dezen different kinds of such passages in less than an hou%q
|

23, Extensive samples of stories plainly based on Z

supposedly secret information are annexed to this affidavit. |

They include not only regular, daily articles but also major

T
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-contemnorary analyses of Government d601sionmmakinﬁ at several 1

key $tages of the Vietnam war, right after ‘the Cuban missile
crisis, and shortly after the invasion of Cambodia.  They include
major journalistic investigations of secret institulions, like
the Central Intelligence Agency. They combine known facts,
pried-out secrets and deliberate disclosures of secrets.  They
are recognized within the'grofeSQion;and among reéaders ag the
most valuable kind of jourﬁaliSm and. have never been shown to
cause "irreparable” harm to the national security. They have
.agcasionally prom?teﬁ investigatiéns ingside the Government to
determine the sources of:ihfofmation, the possible presence of
disloyal or dlssentlng officials or the existence of information
not arev1ously given any wetht or éredibility by higher
authority. None of these articles could be fairly described as
leSSE”sensitive“ or more innocucus than the matefiasl now chal-
lenged, None of them ever produced a legal challenge or a re-

guest for new legislation,

oli, Samples of the second kind of traffic in secrets

that I mentioned--the ad hoc, de facto (but by no means authorized,
official or "legal") declassification of documents--are simply %
too numercus and téd'voluminous to collect in.this formal and on i
such short notice. ' | i
|
25. George Christian of Austin, Tex., former press
secretary to President Johnson, who had free admission to all i
foreign and domestic discussions involving the President, at any
level and in any forum, has already published his memoir. It
includes 70 pages of narrative on the decisions to end the bomb-

ing of Nerth Vietnam in late 1968, with many direct quotations of




it |

the President and other officials, many unflattering references |
to puyr allies in South Vietnam and a great deal of detailed
information, all still highly classified, about the secret
negotiations with North Vietnam in Paris. This boa%s_entitleés
"The President Steps Down,” {MacMillan, 1970}, actually covers a
period more recent than that discussed in the Pentagon papers,

and at a much higher level of government and secrecy.

Cine oo Cegut
26. Recently, a2 book ofztop’/ secret documents from

members of the Joint Chiefs of Staff about the very same period
covered by The Times' materials was published. The book, en-
titled "Roots of Involvement,' by Mervin Xalb and Elie Abel
{pp. 208-212) includes telegram exchanges between CGeneral
Westmoreland and General Wheeler in early 1968. We are advised
that these texts were taken from privately circulated analyses
and histories of phases of the war b leading military commanders,

still on active duty!

27. Theodore C. Sorensen's "Kennedy, written within
& year of the death of his President, reveals dozens upon dozens
of actions, meetings, reports and documents, all still treated

as "classified” by the Government and unavailable for more 1

objective journalistic analysis. Sorensen treated the Xennedy-
Knrushchev correspondence as private, to protect future channels

of communication with Soviet leaders, but the most “secret” of

these letters, during the Cuban missile ecrisis, were fully re-

vealed in two subseguent books, one by Elie Abel and cne by

Robert F. Kennedy. Sorensen also observes that while Kennedy

was 8+111 alive he invited Professor Richard Weustadt into

Py o




éf::m158118 crlsls wzth B?iﬁaln@-

i :"7é8} Arthur Scalesznwerg Jrc, kept nctes 1n the Whaﬁe
::.tﬁéa sC. fer hzs hlgtory of the Kennedy years entltled A Thousand
t-_;Days§ _ Rower Hllsman, an intel115ence ozflcer and then Asswstant
:f_Secreﬁary of Sta%e f&r the ?ar East poureﬁ h*s flles and secrets
.'intﬁ a Galcq,mem01r entltlea "To ﬂove a Natlcn ’Doublcday 106?)
JOhn 1art1n§ speczal amb&ssador durlnw the D@mlnzcan Repub11C-
_inva31on'cf'1965,'wrote -0vertaken-by Eventss {Doubleday, 1906%
':recountlnv nuﬂereus confzdenﬁvai messages and comﬂunlcatlons

:Chester Coooers a .1, A. offlcial involved 1n Vletnam pallcy for

f_ tuo éecades left the White House to produce wha% was prcbably

: -the most connlete an@ ‘pest- documenteq history untll the Pentagon

- papers became.available to The Times. 'The Secreu ‘Search for
Peace ln Vletnaw,f oy Davzd Yraslou and Stuart Loory of The Los
: _Anceleo Tlmes, remalns to thﬂs day the most therouﬂh neuspaner
 (ana book) account of the dlplomacy suggoundlnv the war--thro ugh

'channels that awe st111 deemed 11va -

-The~Pentagon Study

29@_ As The ilmeu 1ndicated 1n the flrst of lta artlcle

about the Pentadoq study that is 1n questlsn here, it 1s a mas-
.s8ive hlstory of how tne Unlted States went to var in Indochlna.
Its 3$OOG~pafe analvs1s, to hnzch L}OOO pases of off101al docu-
ments are apnended, uas comnlsswoned by Secretary of Defenve

Robert S. Jc“amala in 1967 and campleted in 1968, by uhich tine

~13w
468

V~;fyevealeé by ﬁhe ??sfessar 1n @ ﬁabivc acaaunﬁ Of thzs minefwﬁ*f'ﬁ*

o
.

t
|
|

!




H

he had been replaced by Clark M. Clifford. The analysis covers
2 historical record, as The Times said, from World War II to %
May, 1968--the start of the peace talks in Paris, by which &ime i
President Johnson had set a limit on further military‘commitmenis%
and revealed his intention to retire, We said that "though far |
from a complete history, even at 2.5 million words, the study
forms a great archive of government decigsion-making on Indochina
" pver three decades.” That was the most concise Journalistic
definition we could give to the materials., Examination of our

report thus far on the study and presentation of its documentation

confirms the accuracy of that definition. %

|

30, Moreover, the material was treated by The Times
as an historical record that was of importance not only to our
daily readers but also to the community of scholars that we have
long served with a record of events, Our presentation was sub-
jected to the most careful editing so that our report would

!
remain faithful to the Pentagon record itselfl, %

31, It is difficult, while publication is suspended,
to deseribe the content and scope of the material., Bui our first
article has already established the framework for our readers,

We said the authors of the study reached many broad conclusions

and specific findings, including the following:

{a} "--That the Truman Administration's decision to
give military aid to France in her colonial war against the

Communist 1léd Vietminh 'directly involved' the United States

in Vietnam and 'set' the course of American policy.
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' [?*_f*(bf'f“QeTﬁéﬁfﬁﬁéfEiSénﬁéwéﬁ{A&miﬁisﬁrﬁﬁiﬁn’s'décision
to rescue a Tledgling South Vietnam from a Céﬁmunis% take~
over and attempt to undermine the new Commauni st regime of

Sorth Vietnam gave the Administration a 'direct role in the !

uitimate breakdown of the Geneva settlementt for Indochina

in 1954, B ': |

{e) "-=That the,Xeﬁnady Adninistration . fhough ulti-

mately spared from major escélation decisions by the death
£ its leader, transformed a policy of tlimited-risk gamblegig
which it inherited, into a 'broad commitment ? that left

President Johnson with a choice between more war and with-

draial.

(4) "--That the Johnson Administratien, though the

sresident was reluctant end hesitent to teke the final

decision, intensified the covert yarfare against Horth

vietnam and began planning in the spring of 1964 to wage
overt war, a full year before it publicly revealed the

depth of its involvement and its fear of defeat.
' £

(e) "~--That this campaign of growing clandestine
military.pressure through 1964 and the expanding program of
bombing North Vietnam in 1965 were begun despite the judg-
ment of the Government's intelligence community that the
measures would not cause Hanoi to cease its support of the
Vietcong insurgency in the South, and that the bombing was

deemed militarily ineffective within a few months.

(£} "--That these four succceding Administrations




built up the American political, military and psychological
stakes in Indochina, often more deeply than they realized
a2t the time, with large-scale nilitary egquipment to the
French in 1950; with acts of sabotage and terror warfare
against North Vietnam beginning in 1954 with moves that
encouraged and abetted the overthrow of President Ngo Dinn
Diem of South Vietnam in 19633 with plans, pledges and
threats of further action that sprang to life in the Tonkin
gulf clashes in August, 1064; with the careful preparation
of public opinion for the years of open warfare that were
to follow; end with the calculation in 1965, as the planes
and troops were cpenly commnitted to sustain combat, that
neither accomnodation inside South Vietnam nor early nego-
+iations with North Vietnam would achieve the desired

result.”

{g) Further characterizing the materials, our intro-
duction also indicated revelations "about the ways in which
several administrations conducted their business on a fate-
ful course, with much new information about the roles of
dozens of senior officials of both major political parties

and a whole generation of military commanders.”

32. The Times found the history to be concerned

s

primarily with the decis on-making process in Washington and the
thoughts, motives, pians, debates and calculations of the deci-
sionmakers. I have seen no materizls bearing on future plans of

a diplomatic or military nature.

~16.
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:The Times'vz"'”ﬂ

a

waatuks.war-iﬁ:Inﬁgahina.3-

" '33; In ccnsiaerlﬁ? the remalﬁder of the ma%erlal in
| §repafaﬁzsn for Qubllcatzonﬁ_lﬁ 15 dlfflcult to be preclse

E without camoromlslno our deep conV1ctlon that no agency of

; &avernment cught Le be p?aced in ‘the pos ition of agprovans or
bexnﬂ asked to 2pprove, prlar to Qle“C&thﬁg any artlcle oY
other materlals that we plan to nublwsh in the exerc1se of our

profess;one

34, But it may be helpful to affirm to the Couri what
is already plain from what we have published so far. The remain-
ing articles will be of the same hisforical character as the
first three, similarly dealing with the decision-making process

and the thoughts, debates and calculations of the decision-makers.

' 35. Of the numbered paragraphs in our original intro-
duction to the first article, the materials and accounts bearing
on paragraphs (4} and (5) and a part of (6} -~ covering the
period from early 1664 to the midd®e of 1965 -- have already
appeared in print. The remainder of that introduction was
deemed by us to be a fair journalistic summary of the remainder

of our story.

36. Within the limits we have set on discussion of
our unpublished articles, we can state that the stories will

cover, as we have indicated, the origins of the United States

w17
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involvement in Southeast Asia from Yorld War IX forvvard, in the

nroad context of our evolving policy for the Pacific, through
the period of the Eisenhower Adminichration and the Gensva i
conference on Indochina. They will cover the history of policy-
malkinzg inherited by President ¥ennedy and the XKennedy years,
inciuding the broad perspective of those years, which involved
the specific problem of political stebllity culminating in the
pverthrow of President Ligo Dinh Diem. Among other things, our
stories will also cover the history of other policy decisions

through early 13068, including the personal disillusionment with

i
policy felt by Secretary ilcNamara and the roles of other policy- .

makers.

37, The Pentagon papers published and to be published

by the Times and a bureaucratic history and analysis of the

interaction of events and policy declsions are an invaluable
historical record of a momentous era in our history. We cannot

believe they should or will be suppressed.

M»L/l i 2

iax Fran\el

ayorn to before me this
17th day cf June, 1971
L AR AL e

"///J, / /
7

*TARY ANN €. SIEPSON
ﬁo‘%ery Pubhie, Hate of Bew Yoi3
Ho. €1-35L2775
Quolified n Queens Caunly
Commissiun Expres Maich 30, 1973

[The fo}lowing pages contain coples of exhibiis sub-
mitted w%th Mr. Prankel's affidavii, articles copled
from various publications.]]




