®ffire of the Atinrney General
Washington, B. €. 20530

Mah 29, 1975

MEMORANDUM FOR THE PRESIDENT

You have asked for the Department of Justice's views

about what steps may be taken with respect to disclosures in

the New York Times about submarine operatlons. The New York :
Times article, while it purports to consist of new dlsclo-
sures, in fact draws heavily upon an article published Jan-

wary 4, 1974, in the Washington Post. ' The existence of the

operation, the fact that submarines monitored Soviet communi-
cations, the code name of the operation and most anecdotes
about the operation (e.g. the collision of a U.S. submarine

with a Soviet vessel) were all included in the Washington Post

article. However,'the New York Times article does include a’

statement, not in the Washington Post article, elaborating on
communications interceptions by disclosing that submarines

had managed to "plug into" Soviet communications cables. Tha

New York Times article also included a direct quote from
materials under a protective order in the Marchetti case.

This memorandum sets forth several alternative légél

actions that might be taken against the New York Times. reporter

‘Seymour Hersh, or their source.
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Eaﬁh of these alternatives 1nvolves two’ serlous

«problems- First, the previous publlcatlon of much of *he'

_materlal in the Washington Post makes legal action less.

" attractive since the government could not take the p051t10n

that the entire artlcle constituted a new dlsclosure of cla=81—

fied material but would rather have to attack only a few,

_ 1solated paragraphs which went beyond prev1ous dlSClOaureS.

Second, in any legal actlon the government would have to adnlt

—-— ahd, indeed prove -~ that the undersea communlcatlons intellj-

- gence operatlon both existed and was classifled. ThHis would . |

put an official stamp of truth on the article and could have

diplomatic consequences which would otherwise not follow from ‘

. an unofficial account.

The legal options are:

lI.' Prosecutions Under the'Espionage Act

A. Prosecution of the New York Times or'Hersch,under‘

18 U.S.C. 798 (a) (3) for knowing.disclosure of olessified '
.1nformatlon concerning the communications 1ntelli§ehCe,activi—
ties of the Unlted States. The sole asoect of the story to
- which Sec. 798 might be apnllcable is the paragraph concernlng
U. S. aubmarlnes plugging in to Soviet undersea cables,

Sec. 798 has never been used and there is no 3ud1c1al
1nterpretatlon of 1ts proof requlrementa. Prosecutloq un&er

798 could rest upon the fact of publication and would not!thep
B T

requlre subpoenaing newspaperﬂen and newspaper flles to -‘(

),
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-
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identify sources for further prosecut101. ‘'This has the P

A

_4’,‘
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advantage of'minimizing First Amendment litigation'end.a&vetse
public reaction. It has the'disadvantage that theiperSCQe
who leaked the classified information Wiil not be ptoéecuted.
The alternative is to run a grand jury in#estigation ‘
 in order to-identify and prosecute the seufces of.the;leeks
under 795. It is predictable, hbwever, that Hersh ewcela
refuse to name his sources, even if he were granted immunitybf
to avoid the issue of eelf—incrimination;eand wduldvacce
imerisonment for contempt. This would turn the case 1nto

a journalis a cause celebre w1thout securlng any conv1ct10n

on the merits.

The least controversial use of 798 would.be'presecutien
of the Times alone; Since only a fine and notvimprisonment
would be at stake, the prosecution would be viewe& as‘in the
nature of a test case to.establlsh the scope of the governmen*'s
power to protect sensitive information. ihl: course,.however,'
'might be less likely to deter Hersh frbm-publlcation‘of addif‘
tional classified information.

- | Sec. 798 appears to offer the mostiéromisiné_basis.fo:
. prosecution but there are unresolved legal lssues, e. g.,. whetner

the defendant's knowledge that the 1nrormatlon was classwf1ed

g

o’

may be inferred by a jury from. the nature of the 1nformat101 o

without more.

B. Prosecution could also be brodght undér’SectidnﬁQ

793, the Espionage Act. Unllxe Sectlon 798, thls sect101 is

. not lelted in scope to communications 1nte111gence 1nfotmatlon.
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Subsectlon (d) prohibits a person who has lawful posse551on

of inf ormatlon relarlng to the natlonal defense from communl—

catlng or dellverlng such 1nformatlon to a person not entltled

to receive it. This means that the reporter and the news—

paper could not be prosecuted under this sﬂbsectlon, but

“their

sources presumably could.

.Prosecution under this subsectlon would requlre proof

~of the 1"’ollowrlg elements:

(1) Proof of the source of the hewepaéer‘s.informae
tion. As pointed out earlier; in all probabiiity,”
evidence on this point could be obtalned only 1f

the reportet dlvulged hls sources, whlch is unllkely.
This course would also turn the case 1nto a ggggg |

celebre without securing any conv1ctlon on the merlts.

{2) Proof that the 1nfornatlon dlsclosed was accurate and

related to national secuvlty

(3) Proof that the government has made an afflrmatlve
ffort to prevent dlseemlnat101 and that tne informa~-

tion is not in the public domain. This-element would‘

require the government to focus its case on two para—

graphs, one referrlng to the 1nterceptlon of communlca—

-

tions on Sov1et undersea cab bles, and the other quoting

a CIA memorandum involved in the MarchettiZCase;' The

'remalnlng portion of the story has, . by and larg 'been

in the public domaln for more than one yea "y haVLngfx* k

been published in the Washington Post. o - ef’

1



Subsectlon {e) proscrlbes the same conduﬂt asl.
'SubSECclOD (d) and applies to those in unlawful possessron
of natlonal security 1nrormatlon. Accordlngly, thls subsec—
tion could be the basis for a prosecution: of the reporter and
the New York Times company. This subsectlon,would also ra-
quire proof that there was knowledge that the informetion is
classified and that it relates to the national security; Agaln,
thlS course would require the government to verlfy the accuracy
and gen31t1v1ty of the information disclosed.

| As to Section 793, there is an argument-that its
provisions do nor cover publication since ité'exéress-terms

apply only to "communications." In ‘the Penﬁagon Pepers case

the justices expressed varving views on this issue. It is

our view this section would cover publication.

+

II. Action in Connection With the Marchetti thlgatlon

Toe New York Times article quotes from a document

covered by a protective ordasr issued in the Marchettl lltrg&*lon

(wnich concerns dlSClODHfE: in a book tleled The CIA and tha

Cult of Intelligence). The quotation leaves out 1nfo*matlon

that was masked in the docunent as it appeared in records Qf

tne lltlgatlon, thus indicating the New York Times may have
obtained the document in violation of the court order.
A. One alternative would be to oommence a crlmlnal

" contempt proceedlng in connection with the Marchettl lltlgatron,

T T—

request1ng thae the Court issue an order requ1r1ng all thODe:fﬁ Foa

_t i
N !"l'

e "
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persons wno had access to Lhe documents 1nvolved in the case
| to state whether they furnlsned the documents to the ]ournallst.
}Lhe dlfflCdltleS with this ootlon are:
(l) The Court may refuse to 1ssue such an, order on
the grounds that the government has no. ev1dence
reflecting a violation of the protectlve order. A -
-prlor governnent effort to petltlon the Court to take.

act;on upon publication of,a’Washlngton_Postiartlcle

in 1974 failed. A new request would very probebiy;
fail and might ceuse the judge to issue a'pdhiid rebuke
of the government. | |

(2) - Varloua judges, law clerks; and governmentucounsel
have had access to tho documents so we have no factual
basis to p01nt a finger at ‘the plalntlffs amp.

(3) The New York Times article hlnts that the lnforma—

tion was derived from interviews with past.end present
government officials who know of the program. |

(4 Even if the Court were to 1ssue an order,‘pre-
sumably aTl of the oersons who hao access would claim

a Fifth Amendment prlv1lege,'

For these reasons, the government would no-doubt be
stymied and perhaps embarrassed by what mlght appear to be a

feeble effort to get at the source of the v1olat10n of the

protective order and the leakage of cla551f1ed Lnformatlon; A
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B. Another alternative would be to use a grand jury.

to investigate a possible criminal contempt of the'C0urt's‘_s

protective order. The grand jury could subpoena anyone having

access to the documents and the journalist. It could grant

immunity to any witness which would negate a Fifth'Améndment"

privilege. The difficulties with this course of action are:

"(1) The journalist would presumably refuse td'identify

the source, thﬁs provoking a BianzbutgrvilHaYes, 408"-

‘U.S8. 665, confrbhtatioh.- ' | o

(2) The leaks‘contain‘greater iﬁformation_than was. in
the.Marcﬁetti documents and the remedy of crimiﬁal éon;
tempt might, thus, fall short of theJépprqpriéte

remedies needed.

C. It has been suggested that we might ask the Court

to amend the protective order to cover the New York Times.
This possibility does not seem feasible or appropriate. The
’ . ‘ : = ) . : - S R
Timas 18 not a party to the litigation, and we cannot-demqgtrate N

that they acted in concert with parties in violation of the =

protective order. We have serious doubts that the Court would -

“act favorably on such a request. In short, we have no. basis

to broaden the coverage of the protective order simply because’

the Times published classified information.

D. 1In order to restrain future publication by thé . ..
Times, we would have to move for an injunction. This motioh

would clearly have to comply with the stringent burdens of -
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NaW‘York‘Times.v. United States, 403 U. S 714 (1971)

{Pentagon Papers Case) That would be 1mp0551ble unless we

could prove "direct, immedlate, and lrreparable damage" and

not merely "substantial damage" to'the'national intérest;

" 'III. Recommendation

It is my view that the most promising course of actlon, 

:for the moment, would be to discuss the problem of publlcatlon

of material detrimental to the national §ecurity w1th'lead1ng'
publishers.' Should you deéire, I would bégglad to undertake -
such discussions. ' _ » . ,
= ' j o
e T
/(Z I/ («L -

'/Edwar&/H Lev1
Attorney General
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